IntroductIon
I would like to thank the organizers of this conference for inviting me to give this paper at what looks to be a very interesting international conference on religion in South Africa. Over the last decade or so I have been working on the various meanings given to terms such as 'secular' and 'secularism' with a view to understanding the role they have played in important court decisions in the area of constitutional and human rights law. It is my conclusion that many of the terms that are used, not only 'secular' , 'secularisation' and 'secularism' but those that relate to them, 'believers/unbelievers' 'communities of faith' and the phrase 'religion AND the state' serve to give a certain tilt to the way in which we view the public sphere. When I started to look at the history of changes in the words 'secular' and 'secularism' and the other terms I've mentioned, and how those terms are used and operate together, I came to see not only that the current uses are largely inaccurate philosophically but that they are unwise culturally and end up creating the likelihood of unjust political and legal outcomes for religious believers and their communities.
How that came about historically has many aspects that cannot be dealt with in this paper but I hope that in what follows I will make a convincing case to suggest that there is a need to avoid the strongly bi-furcationist manner in which we separate religious believers from nonreligious believers and religion from the public sphere -a sphere that the freedom of religion cannot help engaging when religion operates in its public dimension either personally or in community.
It is my view that more accurate terminology for the public sphere is needed and that a paradigm shift is not only possible in terms of religion and the state but that it has, at least since the Supreme Court of Canada decision in its 2002 decision in the Chamberlain decision 2 , already begun.
Part one. Key terms and concePts: modern belIefs taKe on ImPlIcIt forms I would like to begin this paper with reference to an important insight of Michael Polanyi who once observed that human life is necessarily lived with 'faith' and 'belief' and that something interesting has happened in what he called 'modern beliefs' when he observed:
Our objectivism, which tolerates no open declaration of faith, has forced modern beliefs to take on implicit forms… And no one will deny that those who have mastered the idioms in which these beliefs are entailed do also reason most ingeniously within these idioms, even while… they unhesitatingly ignore all that the idiom does not cover (Polanyi Personal Knowledge,1958 :288)(emphasis added). This paper will not try to spell out what sorts of implicit forms modern beliefs have taken on to avoid 'open declarations of faith' but will assert that modern beliefs are often, even usually, based upon implicit forms just as Polanyi says. Related to this, and central both to this paper and the paradigm it suggests is also underway, is the fact that explicit declarations of faith and belief have been often placed at a disadvantage by way of public exclusion as against the implicit forms of atheism and agnosticism. The analysis of a very important decision of Canada's highest court which formed a re-evaluation of the nature of the 'secular' will show just how such an exclusionary strategy was at work in a rather implicit way in the manner that the phrase 'secular principles' was being interpreted by the lower court in that case.
These implicit forms may often take the form of denying that faith or belief are involved at all and may, as we shall see, suggest that religious beliefs are non-rational. It is a fairly small step then to the usually implicit marginalization of religious beliefs in relation to those of contemporary agnosticism or atheism.
How such contemporary concepts as 'the dignity of the person' referred to by courts in equality cases are derived or provable is never spelled out but that the concept is important to the rhetoric of contemporary law is undeniable. Note, in that quotation from Polanyi, how what he calls the idioms of the contemporary belief are said to 'unhesitatingly ignore all that the idiom does not cover. ' Recognition of the force of this paradigm shift is important to counteract both the pre-emptive silencing of religious voices (usually under the rubric of 'secular') and their exclusion from their just public dimensions (usually under the rubrics of 'secularism' 'separation of church and state' or similar concepts).
everyone has faIth and everyone Is a belIever: there are, then, no 'unbelIevers' I would like to introduce here to introduce an insight from John Henry Cardinal Newman written about as far away from Polanyi in time as Polanyi was from ours. Newman in his 'Tamworth Reading Room Letters, ' recognized that everyone who acts must take matters on faith and wrote:
Life is for action. If we insist on proofs for everything, we shall never come to action: to act you must assume, and that assumption is faith. 3 Finally, a scholar of an earlier generation and who spent a considerable part of his life living and working in South Africa, R.F.A. Hoernlé, noted that:
Every bona fide judgment is characterized by belief… [and] if 'faith' is firm belief, conviction of truth, then faith, in this context is indistinguishable from knowledge. 4 Against these insights about both the inevitability of belief and faith for human beings, is the current denial of belief. This denial seems to take two main forms. First the denial that one has any beliefs at all (favoured by contemporary popular atheists such as Christopher Dawkins or Christopher Hitchens) or, second, that atheistic beliefs or agnostic beliefs are somehow more rational than those emanating from religious pre-suppositions. This latter category is evident from time to time in legal decisions.
Here is how Christopher Hitchens has described his position and those of his fellow popular atheist writers:
And here is the point, about myself and my co-thinkers. Our belief is not a belief. Our principles are not a faith. We do not rely solely upon science and reason, because these are necessary rather than sufficient factors, but we distrust anything that contradicts science or outrages reason. We may differ on many things, but what we respect is free inquiry, open-mindedness, and the pursuit of ideas for their own sake. We do not hold our convictions dogmatically 5 (emphasis added).
To claim as Hitchens does, that his belief is not a belief and that the atheistic principles he endorses are not a 'faith' is bad philosophy but helpful since it shows rather well how far such thinkers (and they are the intellectual end of what is a very widely representative popular set of misconceptions) have come from their own roots. George Jacob Holyoake, after all, writing in the 19 th Century, and the man credited by the Oxford English Dictionary with coining the term 'secularism' recognized the more basic truth of the matter when he subtitled his important book on secularism a 'Confession of Belief' (Holyoake 1896).
There is an exclusionist attitude in many countries towards religious believers. Those with religious belief instead of atheist of agnostic belief are discriminated against as their beliefs apparently falling outside of the 'secular' and hence 'rational' realm of thought. However, much of this discrimination rests on the understanding of secular and the place of belief within society. Two things need to be recognised -1. That we are all believers in something, it is not a question of whether we believe, but what we believe in. 2. That the secular sphere, correctly understood as it is now under Canadian Law, is inclusive of people of religious belief and that they therefore should have equality under law and be placed at no disadvantage as against non-religious believers.
The fair treatment of religious communities in the contemporary world depends, in part, on obtaining a fair hearing about the fact that atheism and agnosticism and their projects should not be overtly or covertly given stronger public positions than religious communities and their projects. That is what was at issue in a landmark case in Canada a few years ago that touches directly on this discussion of the need for a new and more accurate means of describing religion and the nature of the public sphere.
So atheists are men and women of faith in many ways like the rest of us. Their dogmas are different but they are dogmatic (in that their beliefs emerge from the first principles of their faiths). True, in many things their faiths are different but they are still faiths and their beliefs are still beliefs no matter how much Hitchens and those like him wish it was different. Humans are stuck being believers and that is all there is to it. Being dogmatic does not necessarily mean being rude and it certainly does not equate to understanding what dogma is. That is why so many atheists and men and women on the street, think, like Hitchens, that they don't believe anything: but they do.
Perhaps one of the implicit forms or modern 'beliefs' is hidden in the idea of the 'religious free secular?' That would fit with what the philosophers and theologians have suggested. This is the climate in which people so readily speak and write of themselves being 'unbelievers' in a public order characterized by a religion-free (but not, as I have argued, faith-free) public sphere. The public sphere, if the writers quoted are correct, is necessarily a realm of 'faith' whether or not such faith draws its inspiration from religious presuppositions.
More recently, philosopher, the late Thomas Langan, has written on the idea and importance of the category of 'natural faith' which is, as it were, a means of overcoming these dualistic and false constructions to show that everyone is a believer and necessarily has faith of some sort 6 . Again, we need to recall that not all faiths are religious faiths.
This article then is a counter-reading to this common and, I argue, erroneous construction of the public sphere. If 'secular' means 'the opposite of religious' or 'non-religious, ' and if the public realm is defined in terms of the 'secular, ' then the public sphere has only one kind of believer removed from it -the religious believers. I suggest that this way of using 'secular' is deeply flawed and will tend to lead us in the direction of religious exclusivism. An express meaning to 'secular' or 'public' that rules out religion without arguments based on fairness and justice leaves those realms distorted in relation to principles of accommodation. If we start off with an implicit idea that the public is secular, thus 'non-religious, ' then it is difficult to balance or reconcile the various interests held by religious claimants and others in a public setting.
If we want to affirm that a country such as South Africa or Canada does not have a sectarian government then we should say so; this is different than using the concept of 'separation of Church and State' which, in one reading of its American formulation would preclude the 'cooperation of 'Church' and State' which is the better model for the relationship that obtains in countries such as South Africa and Canada. The term 'secular' has changed its meaning over the last one hundred and fifty years. The term in general usage now means, essentially, free from religion as in 'we ought to keep religion out of the schools because they are secular. ' This was not the original meaning.
The original and older uses of secular as saeculorum meaning in relation to 'the age' or 'the times' or 'the world' , in contradistinction to eternity and did not necessarily import a desacralised conception of the public sphere; but this has certainly changed in commonly understood usage today. Indeed, in Roman Catholic terminology, both the clergy and certain sorts of institutes have been understood to be properly 'secular' in this earlier use. Thus the clergy are divided between 'secular' and 'regular' clergy and there can be 'secular institutes' none of which are non-religious. This shift from a former religiously inclusive secular to a religiously exclusive one, therefore, is of the utmost importance at a time when the term secular is being used so widely in relation to the public sphere. We would do better, in fact, to banish the use of the term secular entirely when what we really mean is the public sphere and the relation of religion to the sphere. The term 'secular' with its deeply ambiguous usages in our contemporary age simply confuses our analysis at the outset. We must be careful to guard against definitions that build into their use an assumption that is unexamined. Just as this has happened where convergence pluralism can look like diverse pluralism (when they are very different) so, too, how we define what we mean by the term 'secular' is also important.
In fact, this more recent use of 'secular' , which we may justly call the atheistic or agnostic interpretation, is seldom viewed alongside alternate understandings. This is not helpful since an atheistic definition, if used as the meaning for a central term such as 'secular' , fails to give a proper place to religion in the private and public dimensions of society. The atheistic 'secular' becomes, in effect, a blueprint for the naked public square. A more informed historical understanding, built upon a richer philosophical ground, better reflects both the reality of beliefs in society and the principles of freedom that ought to undergird a properly civil society.
If we start off with the assumption (building into our use of the term 'secular' for example) that religion has no place in 'the secular' , then, of course, we will tend to diminish the role of the religious in civil society and drive religion into the private sphere. But this is really to adopt implicitly or explicitly the ideology of atheistically driven 'secularism' , because the 'secular' , viewed historically, does not require such a removal of the sacred dimension from all aspects of life or their privatisation. The secular is, properly understood, a realm of competing faith/belief claims, not a realm of 'non-faith' or 'non-belief' claims because, strictly speaking, there can be no such realm.
In contemporary usage, 'secular schools' , 'secular government' , etc. are generally understood to mean non-religious or not influenced by religion or religious principles. I suggest that this is because we have adopted a secularist (which may be atheistic, agnostic or even religious) definition of 'secular' rather than a richer and more properly inclusive conception.
The historical shift in the use of 'secular' should be recognized. It is tempting to glance off the historical critique by continuing to use the term 'secular' and 'religious' as if they describe different worlds. But they do not describe different worlds; they describe different functions. When we are tempted to use the term 'secular' when we mean 'the public sphere' or 'the state' we would be better to say that as these are free of the religiously exclusive baggage that currently encumbers use of the term 'secular. '
When the British Columbia Court of Appeal, in the decision in Chamberlain v. Surrey School Board, overturned the newer atheistic use of 'secular' and affirmed the secular as a realm that has, properly, a place for beliefs that emerge from religious commitment, it was performing just the sort of linguistic reclamation argued for in this paper. The Supreme Court of Canada upheld the Court of Appeal on this religiously inclusive 'secular' a finding of central importance for considerations of Government policy in the future.
When the case reached the Supreme Court of Canada all nine judges agreed with the reasoning of McKenzie J. as to the religiously inclusive meaning of 'secular' so that term in Canada now means religiously inclusive not exclusive.
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At the Supreme Court of Canada, Mr. Justice Gonthier for himself and Justice Bastarache, giving the majority judgment of the Supreme Court of Canada on this point, would have upheld the elected public school Board's decision to keep certain same-sex parenting books out of the classroom and therefore wrote in dissent on that part of the decision, said this about the 'secular':
137 In my view, Saunders J. below erred in her assumption that 'secular' effectively meant 'non-religious' . This is incorrect since nothing in the Charter, political or democratic theory, or a proper understanding of pluralism demands that atheistically based moral positions trump religiously based moral positions on matters of public policy. I note that the preamble to the Charter itself establishes that ' ... Canada is founded upon principles that recognize the supremacy of God and the rule of law' . According to the reasoning espoused by Saunders J., if one's moral view manifests from a religiously grounded faith, it is not to be heard in the public square, but if it does not, then it is publicly acceptable. The problem with this approach is that everyone has 'belief' or 'faith' in something, be it atheistic, agnostic or religious. To construe the 'secular' as the realm of the 'unbelief' is therefore erroneous. Given this, why, then, should the religiously informed conscience be placed at a public disadvantage or disqualification? To do so would be to distort liberal principles in an illiberal fashion and would provide only a feeble notion of pluralism. The key is that people will disagree about important issues, and such disagreement, where it does not imperil community living, must be capable of being accommodated at the core of a modern pluralism.
[emphasis added]Needless to say, it will take some time before the full implications of this judgment are understood in relation to the wider public policy in Canada or elsewhere but the principled re-configuration, being based on superior philosophy, history and legal principles, could become more widely known in time.
confusIons regardIng secularIsm and ecularIzatIon
As with secular, the term 'secularism' is conspicuous by its general non-definition. Almost everywhere the term is used at variance with its origins in the work of George Jacob Holyoak, the man who is credited by the Oxford English Dictionary with defining the term in 1851. In Holyoak's understanding, secularism was a project designed to reconstruct the public order on a 'material' basis to free it from the non-empirical risks inherent in any projects in which metaphysical claims that were not empirical would have a place. In particular, Holyoak sought to replace religious understandings with 'material' ones.
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Like the term 'secular' 'secularism' has been used by others in a bewildering variety of ways some open to religious involvement and some diametrically opposed. As with the term 'secular' , therefore, 'secularism' is not a particularly helpful term to use in discussing the role of religions in the public sphere. Joining 'secularism' with such terms as 'open' further confuses the matter. Given its origins and the purpose of the man who founded the movement and his followers, it would be wiser to limit secularism to the ideology that is, in fact, anti-religious and speak of an open public sphere as the framework within which a contemporary political order is best grounded.
The terms 'secular' and 'secularism' and to a lesser extent 'secularization' are useful only if properly and clearly defined within their context but, it is suggested, would be better left unused if clarity and engagement are the purposes of our analysis since their clear definitions seem well beyond capture now that the uses are so confused. -19 -'Secularism' is not a principle that, properly understood, forms or should form part of our national understanding as it is also deeply ambiguous and from its inception anti-religious. I have written critically of Canadian philosopher Charles Taylor's employment of the concept of 'open secularism' . I argue that this term is mischievous and confusing.
11
The term 'secularism' is not often examined but when it is I would argue that its historical meaning is such that we should challenge fundamentally any idea that 'secularism' is a valid principle upon which to base an open and democratic societies such as Canada. I have written about this historical background elsewhere 12 and will not repeat that analysis here except to note that 'secularism' is not a term that, properly understood, furthers the kind of religious inclusivity or relation between the state and public policy that we need to embrace in constitutional democracies dedicated to the freedom of religion and the rule of law. Alternative terminology can and should be found in place of this term, laden as it is, with particular antireligious intent and deep contemporary ambiguity. Secularism from its inception in the mid 19 th century was set up as a movement to exclude religious influence from the public square. As such it is not neutral or fair with respect to religion and religious believers.
Why did the majority judges in Chamberlain seem to embrace 'secularism' and what did they mean by it? This is not possible to say since, unlike 'secular' (which was argued and was central to the decision) they did not define secularism. Neither did the term appear in the provincial School Act, the Reasons for Judgment under review or the arguments of counsel before it. Despite this, it was referred to numerous times in the Supreme Court's reasons as if it was a principle of Canadian constitutionalism. With respect, the Court erred in doing so.
Significantly, the dissenting judges, who gave the analytical framework of the whole court on the meaning of 'secular' as religiously inclusive, did not use the term 'secularism' in their analysis. They were right to avoid it.
The recent work of the Taylor/Bouchard Commission in Quebec has chosen to define 'secularism' as equivalent to 'the separation of Church and State. '
13 This is not a usage of the term that fits with its historic meaning and I do not think that the principle of secularism should be used as something positive in Canada. Further, we should not enmesh ourselves in the language of the 'separation of ambiguity to confusion. I suggest that this term (secularism) and other terms related to it ('open secularism' and 'radical secularism') ought not be used when what is sought is the idea that the State does not recognize any established religion. A better term to describe the State is 'non-religious' or 'nonsectarian. ' A 'non-sectarian' State is one thing, a 'secularist' State quite another and we would 
Secularisation
Secularisation is commonly understood as captured in this definition by Brian Wilson as:
the process in which religious consciousness, activities and institutions lose social significance. It indicates that religion becomes marginal to the operation of the operation of the social system, and that the essential functions for the operation of society become rationalized, passing out of the control of agencies devoted to the supernatural.
14 Such a definition obscures the anti-religious dimension of secularism by describing its results without reference to their cause -for ideological secularism is indeed prominent among the causes of the process here indicated. Moreover, it falsely suggests that the process is natural, inevitable and all in one direction.
seParatIon of church and ctate versus co-oPeratIon of church and state
The separation of church and state is a jurisdictional distinction important to both the church and the state. A valid separation should not preclude a valid cooperation between church and state. Most religious groups in the west, for example, do not in fact want the state to run 'the church' or vice versa.
Yet this separation is often used to justify a stripping of the public dimension of religion that is recognized elsewhere in the law. Both 'secularism' and 'separation' are, as noted above, historically complicated and 'secularism' is, in fact, found to be an expressly anti-religious ideology when examined properly. Neither the Supreme Court of Canada, nor the Taylor/ Bouchard Commission which was set the task of examining accommodation in relation to religion in the Province of Quebec, examined the problems with the category of 'secularism' and the importation of American conceptions (rejected by the courts in both South Africa and Canada) of 'the separation of the Church and State. ' This was a missed opportunity.
As suggested elsewhere in this paper, we would do well, in light of both the South African and Canadian history, particularly in relation to education and health care (and their constitutional provisions) to recognize that the more appropriate formulation of our relationship is 'the cooperation of church and state. ' the state does not have 'one' vIew on most matters
The State (as law and politics) exists to maximize diverse ways of living (within certain limits) rather than to enforce conformity. Mediating institutions such as the family, community associations of all sorts, and religions must be allowed to exist in a wide variety of forms. The idea of a singular 'State' with 'a' set of views, on legally contestable matters, that must govern on all topics, is an abstraction and an inaccurate one. Both the temptation to ever extend the State for this or that purpose as with the temptation to reduce the diversity of beliefs that must exist within the State, must be carefully guarded against.
Strictly speaking, 'the State' has no beliefs. It is a formal set of inter-locking rules and principles cordoned round by laws many of which admit of great and necessary diversity themselves.
14 B.R. Wilson, 'Secularization,' in Eliade, The Encyclopedia of Religion, 15: 160
The existence of administrative discretion in many areas speaks to a certain capacity of flexibility that is necessary. Similarly, the State resiles from stating (as some would wish it did) certain conclusions in certain areas. Thus, to take a controversial but current example, the same-sex marriage issue has raised the question of whether Marriage Commissioners should have their conscience views respected as 'public office holders. ' Both views, for and against accommodation, though in conflict, are 'legally contestable' because, as a country, we allow divergence of beliefs as to what constitutes the meaning of marriage. I use this example as it neatly frames how the extension of a Constitutional recognition in one area does not preclude the freedom of citizens to hold other viewpoints on the matter. This is so for many issues in Canada today.
It follows from what I have argued that since there is and should be no one 'State's view' of the matter regarding marriage, the accommodation of divergent views should allow people to perform as Marriage Commissioners who may have a personal conscientious or religious objection to certain kinds of marriage. As long as the objections are clearly set out in a civil manner, it would seem to me we ought to be culturally robust enough to accommodate such diversity of agreement into our laws at whatever level. This view, favourable to accommodation of divergent beliefs seems to have the dominant support in the academic literature in this area but does not seem to have found similar judicial support.
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On the other hand, the State must be able to interfere with beliefs of citizens (religious or not) at the margins where there are genuine concerns about threats to life or property or 'civil order' that require intervention by courts on review. as a 'collision of rights' the 'duty to accommodate' requires the ability to decline; does not deal with the problem of viewing 'the state' as having one viewpoint on the matter). The Saskatchewan Court of Appeal (leave to appeal was refused by the Supreme Court of Canada) adopted an approach to 'public' roles that was inconsistent with the logic of the approach to 'secular' accepted by the Supreme Court of Canada in Chamberlain. The clarity of the courts' reasoning was not helped by the fact that the many counsel before the court failed completely to argue in their written arguments, the relevance of the Chamberlain decision for a richer understanding of a shared public sphere. Chamberlain and its historical significance and jurisprudential relevance to such cases as the Marriage Commissioner's case appears to be largely Article 18 (3) of the 1948 Universal Declaration of Human Rights, to which Canada is a signatory, states that:
Freedom to manifest one's religion or beliefs, may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals or the fundamental rights and freedoms of others.
This limitation formulation was incorporated in the key passage to date in Canadian Charter jurisprudence dealing with the freedom of conscience and religion in Section 2(a). In an attack on the constitutionality of the Lord's Day Act by several retailers who were convicted for opening their businesses on Sunday, Chief Justice Dickson, in agreeing that the Act was unconstitutional because it compelled religious observance, held that the essence of the freedom of religion is:
Freedom [of religion] in a broad sense embraces both the absence of coercion and constraint, and the right to manifest beliefs and practices. Freedom means that, subject to such limitations as are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others, no one is to be forced to be forced to act in a way contrary to his beliefs or his conscience.
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The focus on the public dimension of the freedom of religion as articulated in the earliest, and still centrally cited, decision of then Chief Justice shows that religion cannot properly be read merely into the private realm with no relevance for public policy. Its public dimension requires public consideration and accommodation.
The recognition that all positions, including atheism and agnosticism, are positions of 'faith, ' even though not of religious faith, can prompt a re-understanding of the public sphere in a more accurate manner. How this happens depends on the definition of the public sphere as this determines how we eventually accommodate or fail to accommodate differing beliefs, regardless of whether these beliefs are religious or non-religious in nature. The principles of accommodation and diversity, both well established and recognized in the law, are of practical importance in terms of how they work out in culture and politics.
Much of the language that is used to characterize the public sphere virtually insulates it from religion and insulates religion from its proper public influence. Thus, if 'secular' is equivalent to 'non-religious' and 'secular' means all those public things like government, law, medical ethics, public education and so on, then these major aspects of culture are outside religion and religion is outside them. This important aspect of the foundational language is rarely commented upon and shows the dominance of the exclusivist (religion excluded from the 'secular' as public) position.
But what about the beliefs of the citizens who are in government, law, medicine and public education? When the 'secular' is read as 'non-religious' in its exclusivist position, then the beliefs of atheists and agnostics, who define themselves as 'non-religious, ' are accorded representation, but those who define themselves as 'religious' are not. This is neither representative nor fair, yet it is the dominant and largely unexamined result of assuming the 'public' as 'secular, ' and the 'secular' as 'non-religious. '
This article is a counter-reading to this common and, I have argued, erroneous construction -23 -of the public sphere. If 'secular' means 'the opposite of religious' or 'non-religious, ' and if the public realm is defined in terms of the 'secular, ' then the public sphere has only one kind of believer removed from it --the religious believers. I suggest that this way of using 'secular' is deeply flawed and will tend to lead us in the direction of religious exclusivism. An express meaning to 'secular' or 'public' that rules out religion without arguments based on fairness and justice leaves those realms distorted in relation to principles of accommodation. If we start off with an implicit idea that the public is secular, thus 'non-religious, ' then it is difficult to balance or reconcile the various interests held by religious claimants and others in a public setting.
In contrast to this exclusivist position, this article suggests a different approach, that of 'religious inclusivism. ' Only within an inclusive approach can accommodation and diversity have their proper application and meanings. Proper understanding of the public sphere requires a more explicit acknowledgment of the beliefs of those within it, whether these beliefs come from religion or not
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The Constitutional Court of South Africa has also recognized different spheres but, in common with general usage and the all too common judicial dicta, placed 'sacred' and 'secular' in unhelpful opposition. Despite this, Fourie, in understanding the public realm as an area of 'co-existence' between different spheres, moved towards a richer and more nuanced understanding. In the words of Justice Sachs:
In the open and democratic society contemplated by the Constitution there must be mutually respectful co-existence between the secular and the sacred. The function of the Court is to recognise the sphere which each inhabits, not to force the one into the sphere of the other […] . The hallmark of an open and democratic society is its capacity to accommodate and manage difference of intensely-held world views and lifestyles in a reasonable and fair manner. The objective of the Constitution is to allow different concepts about the nature of human existence to inhabit the same public realm, and to do so in a manner that is not mutually destructive and that at the same time enables government to function in a way that shows equal concern and respect for all.
[…] It is clear from the above that acknowledgment by the State of the right of same-sex couples to enjoy the same status, entitlements and responsibilities as marriage law accords to heterosexual couples is in no way inconsistent with the rights of religious organisations to continue to refuse to celebrate same-sex marriages. The constitutional claims of same-sex couples can accordingly not be negated by invoking the rights of believers to have their religious freedom respected. The two sets of interests involved do not collide; they co-exist in a constitutional realm based on accommodation of diversity (Paragraphs 94-98, emphasis added).
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In line with the argument above, however, it would have been better to describe the relationship between the state (law and politics) and religious believers as part of a relationship in which, despite the jurisdictional separation, there is co-operation within 'the same public realm' without reference to the 'secular' and the 'sacred. ' the need to move away from 'relIgIon and the secular'
For many people, including politicians and religious leaders, the phrase 'religion and the secular' contains the implicit assumption that whatever the 'secular' is, it is somehow completely separate from religion. Yet, if religion (religious persons and their communities) are to have a role in the public sphere (that includes, at the very least, public education, medical ethics, politics and law themselves), then a bifurcation of this sort is destructive to the idea of a interpenetration between religion and the wider culture that we have seen in the legal decisions just referred to, that the law has begun to recognize.
Prior to Chamberlain, it was not uncommon (and still is not in general usage) to see comments from the judiciary that drew a sharp line between the 'secular' and the sacred and between intellect and faith. Consider the following passage from a leading decision on Catholic denominational rights from 1999:
A non-believer would necessarily teach the subject from an intellectual rather than a faithbased perspective. Separate [religious] schools do not aim to teach their students about these matters from a neutral or objective point of view. Separate schools explicitly reject that secular approach… 20 Note how faith here is viewed as distinct from 'intellectual' and the secular is insulated from the religious perspective. Chamberlain, if its implications are worked out consistently therefore, will mark a revolutionary paradigm shift with major legal and cultural implications.
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relIgIon not just a PrIvate rIght; the PublIc Place of relIgIon In both south afrIca and canada; 'seParatIon of church and state' and laIcIsm rejected; co-oPeratIon of relIgIons and the state affIrmed In both canada and south afrIca:
It had been commonly understood, at least since the Big M Drug Mart decision of the Supreme Court of Canada (1985) , that the essence of the freedom of religion was not just the right to have a religion in private but ' … the right to declare religion openly and without fear of hindrance or reprisal, and the right to manifest religious belief by worship and practice or by .conflicts between religion and the secular state…' (at 514). We do need, as Professor Zucca suggests '…to modify the attitude with which the secular states respond to diversity and the fact of pluralism' (at 514) but, ironically, the most likely way of doing this is to stop characterizing the public spheres and states as 'secular' when they are very much something else --states made up of competing belief systems that can and should expressly include the public dimensions of religions. Until these deeper epistemological waters are navigated we shall never properly deal with the relationships between law and religion or the state and beliefs including the religious.
-25 -teaching in dissemination' .
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Note that the words employed are active, public words -'declare' , 'manifest' , 'practice' , 'teaching' , 'dissemination' .
Further insight about the public nature of religious freedom may be found in South African jurisprudence. There it has been recognized that religion is not always merely a matter of private individual conscience or communal sectarian practice. Thus, Justice Sachs has stated that:
Certain religious sects do turn their back on the world, but major religions regard it as part of their spiritual vocation to be active in the broader society. Not only do they proselytize through the media and in the public square, religious bodies play a large part in public life, through schools, hospitals and poverty relief. They command ethical behaviour from their members and bear witness to the exercise of power by State and private agencies; they promote music, art and theatre; they provide halls for community activities, and conduct a great variety of social activities for their members and the general public. They are part of the fabric of public life, and constitute active elements of the diverse and pluralistic nation contemplated by the Constitution.
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In another decision, the same judge stated:
One cannot imagine in South Africa today any legislative authority passing or sustaining laws which suppressed central beliefs and practices of Christianity, Judaism, Islam or Hinduism. These are well-organised religions, capable of mounting strong lobbies and in a position materially to affect the outcome of elections 24 Neither country accepts the American conception of 'separation' (as that has come to be defined) nor the French conception of läicité. This does not mean, however, that arguments based in whole or in part on these concepts are not made in courts or heard in political or popular rhetoric; they, and comments regarding the equally misunderstood concepts of 'secularism' , are as ubiquitous as they are confused and confusing.
Neither South Africa nor Canada has been subject to the kind of inter-religious battles that one observes in other countries. This is not to say, however, that religious persons and their communities are sanguine about their position within contemporary Canadian or South African culture. The litigation examples, upon which I shall draw, below, show that here, as in other areas eternal vigilance (and litigation) have often been the price of religious liberty.
relIgIon Is recognIzed as beIng ImPortant to socIety more In south afrIcan case-law than canadIan
The legal judgments in South Africa have recognized the importance of religion to South African society. They have done so in a language far more encouraging of the importance of religion than one would find in legal judgements elsewhere in the world, such as Canada. A judgment exemplifying a positive conception of the role of religion to South African society is a decade-old decision from the Constitutional Court of South Africa in the case of Christian Education v. The Minister of Education. Though it was referred to more recently in a Supreme Court of Canada decision touching on religious rights, the following critical passage was not referred to by the Canadian judges:
For many believers, their relationship with God or creation is central to all their activities. It concerns their capacity to relate in an intensely meaningful fashion to their sense of themselves, their community and their universe. For millions in all walks of life, religion provides support and nurture and a framework for individual and social stability and growth. Religious belief has the capacity to awaken concepts of self-worth and human dignity which form the cornerstone of human rights. It affects the believer's view of society and founds the distinction between right and wrong.
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Note here that religion is recognized as having a social dimension as well as a personal or individual dimension. This is important as some commentators (and a few Canadian legal decisions) have suggested that the right of religion is essentially individualistic. The passage above shows a greater awareness of the social importance of religion.
Nowhere can a passage be found in a Canadian Supreme Court decision, or any other Canadian decision with which the author is familiar, that says the sort of thing referred to above from the Christian Education-decision in South Africa. Canadian judges, and those in other countries, are much less confident about the important cultural role of religion or, alternatively, do not speak in such encouraging terms about it. This hesitance does not assist the public respect for religions or a richer conception of pluralism including religious pluralism.
Quebec comPulsory course on ethIcs and relIgIous culture and refusal to grant exemPtIons to students of objectIng Parents A recent controversy in the Canadian Province of Quebec, a province known for its particular concerns about religion during and since 'the quiet revolution, ' a mandatory course entitled 'Ethics and Religious Culture' (ERC) has been created for all schools, public and private, confessional and non-confessional. Despite many hundred (some have said as many as two thousand) requests for exemptions from parents and from at least one Catholic High School, the Province has refused to grant exemptions.
The Supreme Court of Canada, in a surprisingly short decision (it had been reserved for almost a year and had a very large number of interveners when the matter was argued) ruled in favour of the Province holding that the parents had failed to satisfy the preliminary test that their religion had been harmed. The court held that the parents must show that their ability to pass on their religion to their children had been proven 'on a balance of probabilities' and this the parents had not done. The decision has caused considerable concern as the court seemed to depart from earlier decisions in which 'sincerity' of the belief, not anything as invasive as showing the very harm the parents wished to avoid -was the test. In parallel proceedings a Catholic High School has successfully overturned the Province's failure to grant it an exemption from the course when the Minister failed to consider a Catholic course on world religions and ethics 'equivalent' to the required course. 27 In various statements, the Assembly of Quebec Bishops adopted a conciliatory 'wait and see' approach and said that it had 'some concerns' about the curriculum. The Assembly, however, failed to make any statements about the importance of exemptions or alternative delivery of valid program goals and, in so doing, was taken by the trial judge to have endorsed the matter from a Catholic perspective. Statements by a Catholic theologian (also not referring to parental exemptions) bolstered the judge's view that the Catholic Church endorsed the program. A much stronger statement citing the importance of parents as primary educators and the Province's duty to consider exemptions or acceptable compromises (i.e. alternative delivery to valid Provincial goals) was in order but was not forthcoming.
dIrectIves that relIgIous day-care schools cease teachIng relIgIon or havIng relIgIous observances Recently a Directive from the Quebec minister de la Famille Mme. Yolande James, instructed all subsidized religious day-cares in the Province to cease giving any religious instructions in religious day-cares. The Minister indicated that for reasons of socialization those between 0 and 5 years of age would no longer be permitted to be exposed to any religious activities ' … par exemple, la récitation répétée de prières, la mémorization de chants religieux ou l'apprentisasage de gestuelles religieuses. ' 28 The justification rests upon the claim that there is a difference between teaching religion and celebrating a cultural tradition. Christmas trees and the songs of Bing Crosby may be allowed to remain as long as the songs are of a nonreligious sort.
